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JUSTICE COMMITTEE 
 

AGENDA 
 

15th Meeting, 2013 (Session 4) 
 

Tuesday 14 May 2013 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decisions on taking business in private: The Committee will decide whether 

to take items 5, 6 and 7 in private. 
 
2. Victims and Witnesses (Scotland) Bill: The Committee will take evidence on 

the Bill at Stage 1 from— 
 

Kenny MacAskill, Cabinet Secretary for Justice; 
 
Graham Ackerman and Gary Cox, Criminal Law and Licensing Division, 
and Craig McGuffie, Legal Services, Scottish Government. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Police Service of Scotland (Amendment) (No. 2) Regulations 2013 
(SSI 2013/125). 
 

4. Annual report: The Committee will consider a draft annual report for the 
parliamentary year from 11 May 2012 to 10 May 2013. 

 
5. Victims and Witnesses (Scotland) Bill: The Committee will consider the main 

themes arising from evidence received in order to inform the drafting of its 
Stage 1 report. 

 
6. Police and Fire Reform (Scotland) Act 2012: The Committee will consider its 

approach to its scrutiny of the implementation of the fire service provisions in 
the Police and Fire Reform (Scotland) Act 2012. 

 
7. Inquiry into the effectiveness of the provisions in the Title Conditions 

(Scotland) Act 2003: The Committee will consider a draft report. 
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The papers for this meeting are as follows— 
 
Agenda item 2  

SPICe briefing (private paper) 
 

J/S4/13/15/1 (P) 

Copy of the Bill, accompanying documents and SPICe 
briefing  
 

  

Written submissions received on the Bill  
 

  

Agenda item 3  

SSI cover note 
 

J/S4/13/15/2 

Police Service of Scotland (Amendment) (No. 2) Regulations 
2013 (SSI 2013/125)  
 

  

Agenda item 4  

Draft report (private paper) 
 

J/S4/13/15/3 (P) 

Agenda item 6  

Paper by the clerk (private paper) 
 

J/S4/13/15/4 (P) 

Agenda item 7  

Draft report (private paper) 
 

J/S4/13/15/5 (P) 

Papers for information  

Letter from the Equal Opportunities Committee on the 
Female Genital Mutilation (Scotland) Act 2005 
 

J/S4/13/15/6 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/59133.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/59133.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62082.aspx
http://www.legislation.gov.uk/ssi/2013/125/contents/made
http://www.legislation.gov.uk/ssi/2013/125/contents/made
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Justice Committee 
 

15th Meeting, 2013 (Session 4), Tuesday, 14 May 2013 
 

Subordinate legislation 
 

Note by the clerk 
 
Purpose 
 
1. This paper invites the Committee to consider the following negative instrument: 
 

Police Service of Scotland (Amendment) (No. 2) Regulations 2013 
(SSI 2013/125) 
 

2. Further details of the procedure for negative instruments are set out in the 
Annexe attached to this paper. 
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Police Service of Scotland (Amendment) (No. 2) Regulations 2013 
(SSI 2013/125) 

 
Purpose of instrument 
 
3. The purpose of the instrument is to make corrections and clarifying amendments 
to various Regulations setting out conditions of service for constables, special 
constables and cadets of the Police Service of Scotland. Apart from regulation 5, these 
amendments have been made after consideration of comments made by the 
Subordinate Legislation Committee on the Regulations which are amended. 
(Regulation 5 corrects a small typographical error in the Police Service of Scotland 
(Conduct) Regulations 2013). 
 
4. The instrument comes into force on 18 May 2013. 
 
5. Further details on the purpose of the instrument can be found in the policy note 
on page 2 of this paper. An electronic copy of the instrument is available at: 
http://www.legislation.gov.uk/ssi/2013/125/contents/made 
 
Consultation 
 
6. The policy note on the instrument confirms that the Police Negotiating Board for 
the UK, the chief constable, the Scottish Police Authority, the Scottish Police 
Federation, the Association of Scottish Police Superintendents, the Scottish Chief 
Police Officers Staff Association and the Association of Chief Police Officers for 
Scotland have been consulted on a draft of the Regulations. 
 
Subordinate Legislation Committee consideration 
 
7. The Subordinate Legislation Committee (SLC) considered this instrument at its 
meeting on 7 May and agreed to draw the instrument to the attention of the Parliament 
on the grounds that it should have been issued free of charge in accordance with the 
Scottish Government’s usual policy when issuing purely corrective instruments.  
 
8. The relevant extract from the SLC report on the instrument is reproduced on 
pages 4 of this paper. 
 
Justice Committee consideration 
 
9. Members are invited to consider the instrument and make any comment or 
recommendation on it. If the Committee agrees to report to the Parliament on this 
instrument, it is required to do so by 20 May 2013. 
 
Policy Note: Police Service of Scotland (Amendment) (No. 2) Regulations 2013  
(SSI 2013/125) 
  
The above instrument was made in exercise of the powers conferred by section 48 
and section 125(1) of the Police and Fire Reform (Scotland) Act 2012.  The instrument 
is subject to negative procedure.  
 

http://www.legislation.gov.uk/ssi/2013/125/contents/made
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Policy Objectives  
  
1. These Regulations make corrections and clarifying amendments to various 

Regulations setting out conditions of service for constables, special constables 
and cadets of the Police Service of Scotland. Apart from regulation 5, these 
amendments have been made after consideration of comments made by the 
Subordinate Legislation Committee on the Regulations which are amended. 

 
2. Regulation 2 amends the Police Service of Scotland Regulations 2013 (“the 

main Regulations”). 
 

a. Paragraph (2) amends the definition of ““qualifying diploma” and “qualifying 
examination””. This refers back to the Police Service of Scotland 
(Promotion) Regulations 2013, but there is no single definition of “qualifying 
examination” in those Regulations, only separate examinations A 
(elementary), A (advanced), B and C.  This amendment therefore changes 
the definition in the main Regulations to refer to the four separate qualifying 
examinations. 

 
b. Paragraph (3) amends the structure of regulation 7(4) of the main 

Regulations to clarify that regulation 7(3) is without prejudice to regulation 
10 (retirement) and a fixed term appointment coming to an end on any one 
of promotion, dismissal or the conclusion of disciplinary proceedings. 

 
c. Paragraph (4) makes a more direct reference in regulation 24(1)(a) to the 

legislation under which incapacity benefit is paid.  It should be section 30A 
of the Social Security Contributions and Benefits Act 1992; that section was 
inserted by the Social Security (Incapacity for Work) Act 1994. 

 
d. Paragraph (5) updates the terminology in relation to overseas service which 

can be reckoned for pay. The British Nationality Act 1981 identified 
“dependent territories”, and these were renamed “British overseas 
territories” by the British Overseas Territories Act 2002. Since the maximum 
length of service for a constable is 30 years, there is no need to continue to 
refer to service with colonies, protectorates and protected states as they 
were defined under the British Nationality Act 1948 prior to 1981. 

 
e. Paragraph (6) removes an erroneous revocation of regulation 12(7) and (8) 

(which does not exist) of the Scottish Crime and Drug Enforcement Agency 
(Scotland) Regulations 2011. 

 
3. Regulation 3 amends the Police Service of Scotland (Police Cadets) 

Regulations 2013.  The instrument revoked by Part 3 of the Schedule should be 
the Police (Minimum Age for Appointment) (Scotland) Regulations 2006. 

 
4. Regulation 4 amends the Police Service of Scotland (Special Constables) 

Regulations 2013.  Regulation 7(2)(h) refers to qualifying examinations, which 
are not relevant to special constables who cannot be promoted.  The reference 
is therefore removed. 

 
5. Regulation 5 corrects a small typographical error in the Police Service of 

Scotland (Conduct) Regulations 2013. 
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6. Regulation 6 amends the Police Service of Scotland (Performance) Regulations 
2013. 

 
a. The amendment in paragraph (2) relates to appeals brought in relation to 

action taken against a constable on grounds of unsatisfactory performance.  
It provides that, in determining an appeal, the chief constable must take into 
account representations made by both the appellant and the chairing 
constable (the constable whose decision is being appealed).  Previously 
only representations made by the appellant could be considered.  Although 
this arrangement was carried forward from previous procedures, it has been 
identified as an anomaly, which this amendment removes. 

 
b. Paragraph (2) makes two minor corrections to the Schedule. 

  
Consultation  
  
7. The amendments included in these Regulations deal with matters mentioned in 

section 61(1) of the Police Act 1996 and other matters.  As required by section 
54 of the Police and Fire Reform (Scotland) Act 2012, therefore, a draft of these 
Regulations was shared for consultation with the Police Negotiating Board for 
the UK and separately with the chief constable, the Scottish Police Authority, 
the Scottish Police Federation, the Association of Scottish Police 
Superintendents, the Scottish Chief Police Officers Staff Association and the 
Association of Chief Police Officers for Scotland.  

 
Impact Assessments 
  
8. This Order has no effect on any equality issues. 
 
Financial Effects  
  
9. The Cabinet Secretary for Justice confirms that no BRIA is necessary as the 

instrument has no financial effects on the Scottish Government, local 
government or on business. 

 
Scottish Government 
Safer Communities Directorate 
22 April 2013  
 
 
Extract from the Subordinate Legislation Committee 27th Report 2013 
 
Police Service of Scotland (Amendment) (No. 2) Regulations 2013 (SSI 2013/125) 
(Justice Committee) 
 
1. This instrument corrects a number of defects and drafting errors identified by the 
Committee in the Police Service of Scotland Regulations 2013, the Police Service of 
Scotland (Police Cadets) Regulations 2013, the Police Service of Scotland (Special 
Constables) Regulations 2013, the Police Service of Scotland (Conduct) Regulations 
2013 and the Police Service of Scotland (Performance) Regulations 2013. 

2. The Regulations are due to come into force on 18 May 2013. 
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3. In considering the instrument, the Committee asked the Scottish Government to 
clarify why it had not issued this instrument free of charge in accordance with the 
Scottish Government’s usual policy when issuing purely corrective instruments. The 
Minister’s reply indicates that it considers the “instrument corrects two defects while 
the majority of its provisions are instead clarificatory amendments.  The Scottish 
Government decided on this occasion not to issue this instrument free of charge.” The 
correspondence is reproduced in the Appendix. 

4. The Committee draws the instrument to the attention of the Parliament on the 
general reporting ground. 

5. This instrument corrects several instances of defective drafting, lack of 
clarity and drafting errors identified by the Committee in the Police Service of 
Scotland Regulations 2013, the Police Service of Scotland (Police Cadets) 
Regulations 2013, the Police Service of Scotland (Special Constables) 
Regulations 2013, the Police Service of Scotland (Conduct) Regulations 2013 
and the Police Service of Scotland (Performance) Regulations 2013. It does not 
make any other substantive provision. 

6. It is the usual practice of the Scottish Ministers to issue corrective 
instruments free of charge to all known recipients, and to include a headnote 
disclosing this fact. The Ministers have not done so in this case. The Committee 
is not persuaded by the Ministers’ arguments as to why this instrument is not a 
corrective instrument.  

7. The Committee recognises that Ministers have a discretion in this matter 
but considers that the purpose of the practice is to promote accessibility of 
legislation and to ensure that end users are not put to additional expense in 
gaining access to legislation where corrective action is required. The Committee 
considers it is this principle that should be applied when considering whether a 
corrective instrument should be issued free of charge or not. The guiding 
principle is not whether the Ministers themselves consider individual 
corrections among those which are made are necessary or not. 

8. Applying this principle to the current instrument the Committee considers 
that it is clear that the primary objective of this instrument was to correct 
acknowledged defects. The Committee notes in particular that amendments 
were required to the Police Cadets Regulations in order for them to have the 
legal effect the Government intended.  The Committee previously reported its 
dissatisfaction with the Scottish Government’s decision not to consolidate the 
existing Police Cadet Regulations but to apply them with modifications. The 
Committee considered that this approach hindered access by affected persons 
to the legislation as it is in force.   

9. In these circumstances the Committee would have expected the Government 
to mitigate the additional inconvenience to those affected by providing this 
instrument to them free of charge. 
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APPENDIX 
 
Police Service of Scotland (Amendment) (No. 2) Regulations 2013 (SSI 2013/125)  
 
On 25 April 2013, the Scottish Government was asked: 
 
1. As the policy note indicates, this instrument makes corrections and clarifying 
amendments to the Police Service of Scotland Regulations 2013, the Police Service of 
Scotland (Police Cadets) Regulations 2013, the Police Service of Scotland (Special 
Constables) Regulations 2013, the Police Service of Scotland (Conduct) Regulations 
2013 and the Police Service of Scotland (Performance) Regulations 2013. The policy 
note further indicates that these amendments are being made after consideration of 
comments made by the Subordinate Legislation Committee (with the exception of the 
amendment to the Police Service of Scotland (Conduct) Regulations 2013, although 
we observe that that amendment addresses a minor point raised by the legal advisers 
to the Committee). It appears to us that, in the circumstances, it would be to usual to 
include a headnote indicating that this instrument is being made to correct errors in the 
aforementioned instruments, and that it is being issued free of charge to all known 
recipients of those instruments. Could you please explain why this has not been done 
in this case? 
 
The Scottish Government responded as follows: 
 
The Scottish Government thanks the Committee for its question. The instrument in 
question is a mixture of both corrections of errors and amendments to clarify the law in 
the amended instruments. The Scottish Statutory Instrument Drafting Manual provides 
that where an instrument “is issued to correct defects in an earlier instrument then it 
may be issued free of charge” [emphasis added]. The instant instrument corrects two 
defects while the majority of its provisions are instead clarificatory amendments.  The 
Scottish Government decided on this occasion not to issue this instrument free of 
charge and consequently no headnote was required.   
 
The Scottish Government acknowledges that there is a balance to be struck in such 
mixed instruments between the number of defects being corrected as against any 
other amendments being made; distinguishing the former as those which are 
necessary to ensure the instrument being amended can operate as intended. On this 
occasion the Scottish Government chose to make a clarificatory instrument rather than 
wait to make adjustments until other amendments were being made to the instruments 
and, as part of that, chose to include a small number of amendments which corrected 
defects. The Scottish Government does not regard the clarificatory amendments as 
necessary for the proper operation of the instruments and given the small number of 
error correcting amendments does not consider the instrument merits being provided 
free of charge. 
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ANNEXE 
 
Negative instruments: procedure 
 
Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid. All negative instruments are 
considered by the Subordinate Legislation Committee (on various technical grounds) 
and by the relevant lead committee (on policy grounds).  
 
Under Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
If the motion is agreed to by the lead committee, the Parliamentary Bureau must then 
lodge a motion to annul the instrument to be considered by the Parliament as a whole. 
If that motion is also agreed to, the Scottish Ministers must revoke the instrument.  
 
Each negative instrument appears on the Justice Committee’s agenda at the first 
opportunity after the Subordinate Legislation Committee has reported on it. This 
means that, if questions are asked or concerns raised, consideration of the instrument 
can usually be continued to a later meeting to allow the Committee to gather more 
information or to invite a Minister to give evidence on the instrument. In other cases, 
the Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 
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Justice Committee 
 

15th Meeting, 2013 (Session 4), Tuesday, 14 May 2013 
 

Letter from the Equal Opportunities Committee to the Convener 
 

Review of the Female Genital Mutilation (Scotland) Act 2005 

At present the Equal Opportunities’ Committee’s work programme is committed until 
early 2014.  

At that point we expect to develop our forward work programme, and I have asked 
the Clerks to include a review of the Female Genital Mutilation (Scotland) Act 2005 in 
the list of potential items of work to be considered. 

We will be in touch at the time to discuss the potential for carrying out the suggested 
joint work on the subject. 

Mary Fee MSP 
Convener, Equal Opportunities Committee 
8 May 2013 
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